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A REMEDY AGAINST UNJUST 
TAXATION. 


WANTED: 


“The power to tax is the power to take,” 
said Marshall, C. J. “The 14th Amend- 
ment does not prohibit double taxation,” 
said Brandeis, J., in Cream of Wheat Co. 
v. County. (June, 1920, 16 U. S. Sup. Ct. 
Ad. Ops. 572, 4.) It was also said in the 
same case, “It is unnecessary to consider 
whether the distinction between a tax 
measured by certain property and a tax 
on that property could be invoked in a case 
like this * * * the authorities show that it 
must be sustained.” Manifestly certain of 
the states are now exercising a “taking” 
power that seems to have been long dor- 
mant. The exercise of the “talking’’ power 
having borne fruit only in ignored stat- 
utes, little inconvenience has been felt by 
the great American commerce. But when 
politicians can successfully take as well as 
talk it is time to make a survey of the prac- 
tical situation in the interest of that com- 
merce and industry that alone assures 
American strength and progress. The law 
no longer protects them against the attacks 
of the ignorant and irresponsible. And this 
is said in full agreement with the law of 
the above cited decisions. The decisions 
are based upon sound state’s rights. The 
trouble is with the administration of those 
rights by the states. 

The Federal Supreme Court bluntly 
stated in the “Cream of Wheat Co.” case 
that “the limitation imposed by the 14th 
Amendment is merely that a state may not 
tax a resident for property which has ac- 
quired a permanent situs beyond its boun- 
daries. The chief interest is in knowing the 
nature and character of the property that 
acquires such a situs and not, at this time, 
to point out another serious handicap to 
interstate commerce created by a state ieg- 
islature in its greed for more tax money. 





“It does not apply to tangible personal 
property without the state of the corpora- 
tion’s domicile, if, like a sea-going vessel, 
the property has no permanent situs any- 
where.” (Southern v. Ky., 222 U. S. 63, 
8; 56 Led. 96.) “Nor has it any applica- 
tion to intangible property.” (Union Co. v. 
Ky., 199 U. S. 205, 50 L. ed. 154, and other 
cited cases.) This is true “even though 
the property is also taxable in another state 
by virtue of having acquired a “business 
situs” there. (Fidelity Co. v. Louisville, 
245 U. S. 54, 9; 62 Led.) 


Having vainly sought relief under “the 
Constitution and, confronted by double 
taxation which may be “measured” by de- 
vious means instead of a straight tax on 
property itself, the only escape from con- 
fiscation or prohibitive demands is through 
the fairmindedness of an informed elector- 
ate in control of its legislative representa- 
tives ; therefore, a direct appeal to the peo- 
ple is in order. Indeed, the prediction is 
ventured that competition amongst com- 
munities, and even states, will inspire ad- 
vertisements giving assurance against dou- 
ble taxation as indicative of a favorable 
public sentiment to the location of indus- 
tries in their midst. The American peo- 
ple are reasonable and responsive. It is 
the irresponsible and thoughtless politician 
that is unreasonable. Business must there- 
fore enter into government making. Al- 
ready many enterprising communities are 
offering tax-free sites for a period of years 
as an inducement to the location of indus- 
trial enterprises. Is that not the cue for 
relief from unjust taxation? Removal 
from badly governed states will emphasize 
the evil effects of an objectionable govern- 
mental policy. <A selection of a reasonable 
community and state will be a suitable en- 
couragement and reward to such state. 
These things should be supported by a 
campaign of education amongst the rank 
and file, whereby there will be placed with- 
in their understanding in a popular manner 
the equities as well as the science of tax- 
ation. 
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The first thought, and a selfish one, to 
be sent home is that all taxes however and 
by whomsoever paid eventually come out 
of the consumer, for it is added into the 
selling price as an item of expense. No 
man can escape it, however small his pur- 
chases. When the voter realizes that ev- 
ery time his legislative representative in- 
creases taxes against any particular human 
endeavor the increase proportionately comes 
out of his own pocket, he will be moved 
to inquire the need of such new taxes. He 
will demand that there shall be a “business 
of government” just as there is a “business 
of commerce and industry,” with its yearly 
budget setting forth the necessary outlays 
and providing an income to meet it. ‘The 
present legislative policy of unlimited tax- 
ation of every available subject with the 
intention of appropriating the realization 
to the most popular applicant, will disap- 
pear before the condemnation of a stern 
and practical people. 

Confessing the guilt of departing from 
purely legal subjects in the foregoing dis- 
sertation and recommendation, condem- 
nation is avoided by the very just claim 
that government is being discussed, the 
machine through which justice is admin- 
istered to a self-governing people who 
need guidance and who, throughout time, 
have always looked to their leaders. Tax- 
ation provides the funds to defray the 
expense of this governmental machine 
and is justified by no other reason. The 
natural rights of man, so eloquently dis- 
cussed by Mr. Justice Miller, still exist 
though dormant. Like all other human 
relations they will rise up for vindication 
when least expected. 

It is the height of wisdom that gov- 
ernment shall respond to the test of the 
principles defined by the founders of gov- 
ernment in America. That is what is 
meant by educating the people—it is to 
take them back home to the Father of 
their Country—that his great spirit and 
that of Madison, Hamilton, Jefferson, 
Franklin, Iredell and James Wilson may 








influence their relation and duty to gov- 
ernment. The people hear too much 
about the Hon. Jeremiah D. Strutt or 
the Hon. A. Expediency Politician, who 
never read the Declaration of Indepen- 
dence and who know the Constitution 
only by hearsay and hear nothing of the 
wisdom contained in the letters and 
speeches of James Madison, Benjamin 
Franklin, Alexander Hamilton, Thomas 
Jefferson and their wise associates. This 
is the material with which the American 
people should be educated; these aré 
thoughts that should fill their minds. 
Then, and not till then, will America be- 
come the America of the Fathers and the 
Government of the Founders. Then will 
expediency give way to principle and the 
legislative opportunist no longer occupy 
the seat of wisdom. The business man’s 
day will be at hand. Then we shall in- 
deed have the land of the free and not 
that of a people oppressed by the burdens 
of unnecessary taxation and vexing reg- 
ulatory statutes. 


THomas W. SHELTON. 








NOTES OF IMPORTANT DECISIONS. 


REORGANIZATION OF CORPORATION 
EFFECTS A CHANGE OF TITLE IN ASSETS 
WITHIN “FORFEITURE” CLAUSE OF IN- 
SURANCE POLICIES.—It is well for attor- 
neys to bear in mind when effecting the re- 
organization of a corporation that all fire 
and other insurance policies contain clauses 
that property which, is insured cannot be 
transferred without the consent of the insur- 
ance company. That a reorganization of a 
corporation results in such a change of own- 
ership is held in the recent case of Bowling 
v. Continental Ins. Co., 103 S. E. Rep. 285. 

In this case the declaration was declared to 
be defective in that it did not state sufficient 
facts to enable the Court to determine the true 
effect of the reorganization. It was silent con- 
cerning the procedure fgllowed. It did not dis- 
close the nature and contents of the respec- 
tive charters, or whether the original cor- 
poration was immediately dissolved upon the 
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creation of the new one or continued in exist- 
ence, 

The Supreme Court of West Virginia was 
therefore not satisfied with the showing that 
these two corporations were still identical. 
The Court admitted this might be the case un- 
der certain laws and certain circumstances 
where there was simply a change of name, but 
not of identity. The Court said: 


“If these corporations are separate and dis- 
tinct bodies, however, the transfer of assets 
resulted in a change of title within the mean- 
ing of the forfeiture clause of the policy. 
Though the stock ownership remained the 
same, the new corporate entity was distinct 
from the old, and the title held by the one 
cannot reasonably be considered the title of 
the other. A new and different legal person is 
now the owner of the property insured, and 
there are no equitable considerations here 
present, based upon fraudulent conduct or oth- 
erwise, which sometimes induce courts to dis- 
regard the corporate entity and look to the 
ownership behind it. True business prudence 
should have led the insured or its’ successor to 
notify defendant of the reorganization and 
transfer of title, and request its written con- 
sent to the arrangement, and if the latter had 
refused such reasonable request, then to re- 
insure in the same or with a different com- 
pany. Having failed to do so, it cannot com- 
plain that the express provision of the con- 
tract is enforced against it. The conclusion 
reached by us is supported by the only two 


cases touching the subject which a diligent- 


search has brought to our attention (Cremo 
Light Co. v. Parker, 118 App. Div. 845, 103 
N. Y. Supp. 710; Miles Lamp Chimney Co. 
v. Erie Fire Ins. Co., 164 Ind. 181, 73 N. E. 
107).” 





LIABILITY OF MUNICIPALITY FOR AU- 
THORIZING DANGEROUS EXHIBITIONS.— 
From the number of cases filed and the num- 
ber of letters we receive from time to time 
from attorneys on the subject we are quite 
sure that lawyers are not satisfied with the 
prevailing rule of law on the liability of mu- 
nicipal corporations for expressly permitting 
dangerous exhibitions in the city or in public 
highways. 


Our own opinion is that lawyers and courts 
should make a distinction, between exhibi- 
tions on private grounds and those on pub- 
lic highways and the city should be held liable 
for injuries in the latter case, but not in the 
former. In the former case the city is act- 
ing in a purely governmental capacity; in the 
latter the city is acting in respect of a mat- 
ter from which it derives a special profit and 
in respect of which it owes a special duty to 
Keep safe. 





These observations may help to make clear 
the decision of the Supreme Court of Rhode 
Island in the recent case of Hassett v. Thurs- 
ton, 110 Atl. Rep. 394, where the Court held 
that a permit granted to an Italian Society 
to set off fireworks in the Public Square of 
Bristol, R. I., not alleged to be an improper 
place, was not the licensing of a nuisance 
per se, and therefore the municipality was 
not liable for negligence of those setting off 
the fireworks which resulted in the injury 
to a child who was passing by. 

This case will, no doubt, arouse much ad- 
verse criticism. It is well to bear in mind, 
however, that this decision proceeded on the 
theory, first, that shooting fireworks was not 
inherently dangerous and therefore not a 
nuisance per se; secondly, that the place, a 
large public square and park, was not a place 
like a street which by reason of its conges- 
tion made the shooting of fireworks a nuisance 
or which in any way interfered with the traf- 
fic on the highway. The Court said: 

“As the permission given by the town mere- 
ly authorized the display of fireworks to be 
carried out in a careful and prudent manner, 
and it not appearing that the town was to 
derive any benefit therefrom, it seems to us 
that it would be going too far to hold the 
municipality responsible for the negligence of 
those whom it may lawfully license in the 
exercise of its governmental or discretionary 
powers. 

“The use of fireworks for exhibition or 
amusement is controlled by statute. The stat- 
ute does not absolutely prohibit such use, but 
contemplates and authorizes it whenever the 
town council, in the exercise of its discre- 
tion and judgment, shall deem the occasion 
suitable.” 

We believe the Court misconceives the 
ground of a cause of action of this kind. It is 
not the negligence of the licensee, but the negli- 
gence of the city in creating a nuisance. If 
what the city permits is not a nuisance nor 
intrinsically dangerous the city is not liable 
for the negligent manner in which the licensee 
performs his work. De Agramonte y. City 
of Mt. Vernon, 112 App. Div. 291, 98 N. Y. 
Supp. 454; Pope v. City of New Haven, 91 
Conn. 79, 91 Atl. 51, L. R. A. 1917B, 1239; 
Little v. City of Madison, 49 Wis. 605, 3 Am. 
Rep. 793; Kerr v. Brookline, 208 Mass. 190, 94 
N. E. 257; Wheeler v. City of Plymouth, 116 
Ind. 158, 18 N. E. 532, 9 Am. St. Rep. 837. 

In the case of Wheeler v. City of Plymouth, 
supra, the mayor gave permission to fire off 
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gunpowder in an anvil on July 4. The glass 
in plaintiff's house was broken by the dis- 
charge of pebbles and sand, and he brought 
suit to recover the damage which he had 
thereby suffered, and the Court held that: 


“The act of the mayor in granting permis- 
sion to fire the anvil did not create a liability 
against the city. The utmost that can be 
granted is that the act of the mayor con- 
stituted the wrongdoers the licensees of the 
corporation, and, granting this, but by no 
means so deciding, the city is not liable for 
their act, because it is not shown that it was 
intrinsically dangerous. It is quite well set- 
tled that a municipal corporation is not lia- 
ble for the acts of its licensees, unless it is 
shown that they were authorized to perform 
an act dangerous in itself. * * * Here there 
is nothing to show that the authorized act was 
intrinsically dangerous; on the contrary, the 
danger arose from the negligent manner in 
which the licensees performed the act.” 

As against the decision in the principal 
ease, there is a line of authorities which hold 
that for a city to license the shooting off of 
a large display of fireworks in the congested 
streets of a city is to create a nuisance for 
which the city is liable. In the case of Speir 
v. Brooklyn, 139 N. Y. 6, 34 N. E. 727, 21 L. 
R. A, 641, 36 Am. St. Rep. 664, the city licensed 
a display of fireworks at the junction of two 
congested thoroughfares. The city was held 
liable as creating a nuisance per se. In the 
case of Landau y. City of New York, 180 N. 
Y. 48, 72 N. E. 631, 105 Am. St. Rep. 709, a 
political organization was permitted by a reso- 
lution of the board of aldermen of the City of 
New York, duly approved by the mayor, to 
make a display of fireworks in a part of 
Madison avenue near Madison square. In 
Madison square and the adjoining streets 75,- 
000 people were assembled to receive the elec- 
tion returns and view the parade, standing 
closely crowded in Madison Avenue Park and 
on both sides of Madison avenue. From some 
unknown cause some of the fireworks ex- 
ploded, killing the plaintiff's intestate. The 
Court, in holding the City liable, followed the 
case of Speir v. City of Brooklyn, supra. The 
Court said: 


“There is a distinction, well recognized by 
law, between the discharge of fireworks upon 
private property and in a public highway. 
There is also a distinction in this regard be- 
tween highways, depending on their location, 
the extent of the traffic upon them and the 
danger involved in case of accident. Fire- 
works in certain streets may or may not be 
a nuisance, according to the circumstances.” 








HOW I DREW OLD TOM LATHERS’ 
WILL. 


“How d’, Weirtout?” spoke a deep, gruff 
voice familiarly as I sat at my desk in 
the Elktown Bank, of which I was cash- 
ier in the early days of my career in Case 
County. 


“How do you do, Mr. Lathers?’ I 
greeted my caller as I shook hands with 
him. 

He was a man of stout build, below the 
medium height, with a large head and 
face and a generally determined air. He 
had gray eyes that scintillated as they 
looked at one or bored into one, as they 
sometimes did, a shock of sandy hair 
streaked with gray on his head and a 
tuft of hair ‘of the same color running to 
a point on his chin. This was Old Tom 
Lathers. He had come to Case County 
in an early day and had devoted his en- 
ergies so exclusively to the acquisition 
of wealth that he had amassed a fortune 
estimated at a quarter of a million dol- 
lars. This consisted of all kinds of prop- 
erty, real, personal and mixed, though 
the major portion of it was real estate. 
At this time he was a widower, 79 years 
of age, and had a family of six children, 
four sons and two daughters. Some of 
these had inherited the thrifty disposition 
of Old Tom, others were so free and 
open-handed that wealth had no charms 
for them except for purposes of circula- 
tion. Old Tom had no illusions about his 
family at all. He knew the characteris- 
tics of each of his children to a T, as will 
soon appear. 

Having introduced Old Tom Lathers, 
I may say a word as to my status in the 
community of which he was a part. At 
this time I was about 25 years of age, 
and, as before stated, cashier of the Elk- 
town Bank. In connection with the cash- 
iership I also held the office of notary 
public, obtained by the familiar process 
of twenty-five of my fellow-citizens peti- 
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tioning the governor of the state for my 
appointment, said fellow-citizens at the 
same time vouching for my integrity, 
good standing and eminent qualifications 
for the office, notwithstanding that they 
knew nothing about any of these things. 
It may be remarked in passing that a 
considerable portion of the people of ev- 
ery country community look upon this 
officer as endowed with vast wisdom by 
virtue of the office alone and as peculiar- 
ly qualified to give advice and counsel 
on the most abstruse legal propositions. 

My education had been of the ordinary 
kind of a country youth, but I had 
rounded out my educational career by an 
extensive course of three months in a 
commercial school. 
it is proper to add, of a good deal of am- 
bition, and my _ self-esteem 
grandly above all surrounding objects, 
though let it be placed to my credit that 
this last-named characteristic was hid- 
den beneath an exterior of gentle demure- 
ness which, aided by the unhesitating 
manner in which I attacked the most dif- 
ficult problems, greatly 
reputation in my community for large 
and varied.talents. 


I was a young man, 


towered 


enhanced my 


In the conduct of the strictly banking 
business I spent the most of my time. 
But my notarial duties won me the great- 
er renown, for although I had never made 
a study of conveyancing and could not 
have drawn a correct deed or mortgage 
offhand to save my life, yet the blank 
forms of these and other legal papers 
were of such material assistance to me 
that I came to be regarded by the patrons 
of the bank and others as somewhat of 
a prodigy in the field of legal lore, an 
opinion in which I shared most unre- 
servedly. 


Naturally the confidence reposed in me 
by the community on account of the rep- 
utation I had acquired drew to me the 


preparation of wills. In this line I con- 
sidered myself possessed of a varied as 





well as a profound fund of abstruse legal 
knowledge. It had happened in this 
Old Josiah Weiscarver, J. P., had 
died and his legal library, consisting of 
the statutes and a number of volumes of 
the session laws of the state, together 
with B’s Justice Practice, had fallen into 
my hands by virtue of a small debt which 
his estate owed the bank and which the 
estate was insufficient otherwise to liqui- 
date. After a casual examination of the 
statutes and session laws I began to look 
upon myself as a very profound lawyer 
indeed, and when I had reviewed the Jus- 
tice practice there was no longer a lin- 
gering doubt in my mind of my trans- 
cendent ability as a legal light. I had 
found in the latter forms of various legal 
instruments and among them a form of 
a will. This last I regarded as an in- 
valuable discovery. Nothing now could 
stand between me and the disposal of 
estates by bequest or devise. Although 
the form was of the most elementary kind 
for making simple bequest or devise of 
property, I did not know it, but regard- 
ed it as one of those deep and dark mys- 
teries of legal learning which it was the 
privilege of but few to have revealed 
to them. I was also materially assisted 
in my testamentary career by one of 
those good Samaritans who represent 
blank publishing houses, who called my 
attention one bright day to the fact that 
his house printed blank forms of wills. It 
was a happy bit of information. I 
jumped at these blanks with avidity. 
They would, I made no doubt, fill an 
aching void on account of which I had 
suffered severely. When they came to 
hand I felt myself equal to any emer- 
gency connected with will drafting. I 
said to myself, “I can now make any 
will the heart of man of few days and 
full of trouble can wish.” 


way: 


My connection with the bank gave 
me a great deal of prestige and my no- 
tarial commission added thereto unques- 
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tionably. The community confided in 


me, very properly | thought. Hence I 
began to draw wills whenever occasion 
offered, always according to the form laid 
down and provided in the Justice Prac- 
tice—which I was careful to have before 
me whenever called upon in this benevo- 
lent capacity—for filling in the blank 
spaces of my printed forms. Sometimes 
a testator had views of his own not con- 
sistent with my form as to the disposi- 
tion of his estate after he should cease 
to have use for it. But I always as- 
sured him that it could not be done in 
the irregular way he wished because my 
authority derived from the form made no 
provision for it. If he proved obstinate 
I did not get impatient with him and tell 
him to go away. No, I merely showed 
him the form as something that could 
not be overridden by common mortals 
such as he. This method usually set- 
tled it. When he saw it laid down in 
cold type like that he generally made up 
his mind that he either must go hence 
intestate or else refuse to yield to the 
course of nature and live eternally. Not 
having much confidence in his powers 
in a race with time, as a rule he surren- 
dered to the form. 


I must admit that I was puzzled at 
first in the case of a testator who wished 
to leave money or other property in trust 
for the use of some superannuated rela- 
tive or friend, the residu, if any, to re- 
vert to the estate upon the death of such 
beneficiary. But I got round it in the 
end by the simple expedient of persuad- 
ing him either to fix it by a donation 
or else to give someone verbal instruc- 
tions to see to the business. Sometimes 
the latter method was adopted, and it 
speaks volumes for the good in human 
nature that it was occasionally carried 
out. 


“Sam, I’d like to say a word private 
to yoo,” continued Tom Lathers, after 





the greetings narrated at the beginning 
of this history. 


I conducted him to the private office 
of the bank. Arrived there, we seated 
ourselves facing each other. Tom placed 
his elbows on his knees and, leaning to- 
wards me with his sharp eyes boring into 


me, said: 


“Sam, I’m fur makin’ my will. Now, 
what I want is to fix up my property 
so’s none 0’ the boys or gals or their 
husbands or wives can git away with 
what me an’ the ol’ woman got t’gether 
by so many years o’ hard til. 
me, don’t yoo?” 

I said I did. 


“Well,” he continued, “thar’s Ike. 
Ike’s a study feller with a head fur busi- 
ness onto ’im, an’ he don’t throw no 
money at the birds, an’ his wife’s similar. 
John’s a good bit like Ike, only that head- 
piece o’ his’n ain’t quite as strong. Still 
he don’t let anything slip through his 
fingers. But thar’s Bill and Joe, they 
don’t ’preciate the valu’ o’ money more’n 
A fortune 
give to ‘em with a free hand to spend it 
‘d disappear quicker’n yoo could sav scat. 
You git my idee, don’t ye?” 

I admitted that I did. 


Yoo git 


a skunk does atter o’ roses. 


“Sue’s a study ’nough gal, but she’s 
got Hank Beesley fur a husband, an’ Hank 
knows ‘bout as much "bout the valu’ o’ a 
dollar as Chinese Joss-Sticks does "bout 
Huly Writ. As fur Jane, she’s got a 
mind o’ her own and molds Sam Baxter, 
her man, to her purpose same’s a sand 
pattern does melted metal, but unfor- 
tunately her purpose’s to git rid o’ all the 
cash that comes her way as expurdisous- 
ly as possible. Now, what I want to do 
’s to treat all my boys and gals alike 
considerin’ their capacities to take care 
o’ what I give ’em. Do you catch my 
drift, Bub?” 

I did, but how to get at it was begin- 
ning to mystify me. So I said: 
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“] get your general drift. Proceed to 
fill in the interstices, Mr. Lathers.” 

‘Here’s what I want to do,” he went 
on. “I want to, divide all my property 
so’s each one o’ my children’ll have an 
ekul share o’ it. No partiality’s my no- 
tion o’ the way to do a thing o’ this kind. 
At the same time I want Ike and John 
to have their’n outright, to do’s they 
please with it, so to speak, soon’s I’m 
done with it. Bill and Joe air young 
yet an’ maybe can be trusted with prop- 
erty by the time they’re thirty-five years 
old. By then they may have sense 
‘nough to know what a dollar’s wuth 
when they see one. So I want their’n 
fixed up so’s each one on ’em can have 
the income from his’n till he’s thirty- 
five, an’ after that so he can have the 
whole kit and bilin’ to do with it as he 
pleases, prayin’ the Almighty that he’ll 
have brains ‘nough in his calabash to 
take care o’ it. Do yoo see the pint?” 

I said it was as plain as a circus pos- 
ter. 

“Now, I come to Jane and Sue,” Old 
Tom continued. “I want to fix them so’s 
they’ll be safe’s long’s they live an’ their 
kids need’nt to want fur nothin’ they 
need, includin’ educashun. I’ve been fig- 
urin’ on this a heap, an’ I guess I got 
the idee. I’m goin’ to do by them the 
same’s by Bill and Joe, only they’re to 
have nothin’ but the income from their’n 
while they live. When they’re de-ceased, 
as I’ve hearn it called, then their kids 
(Sue’s got three and Jane four) git their’n 
to do’s they want to with it.” 

The clouds were pretty thick by now, 
but they were to become more opaque 
still. Old Tom continued: 

“As I said a bit ago, I want to treat 
‘em all alike, ’thout fayorin’ any on ’em, 
yoo understand. So then I come to what 
each one’s to git. I’ve got ’nough land 
to give each on ’em 320 acres, fixed the 
way I’ve jest told yoo. There’s some 
difference in the land an’ the kind o’ im- 





provements on the different pieces, but 
I'll give the ones that git poorer land 
an’ improvements ‘nough more move- 
ables than I do the rest so’s to ekalize 
things. Now there’s how the land lays, 
Bub. Look it over an’ then dive into this 
here testament business.” 


With this easy advice Old Tom Lath- 
ers concluded his statement. It was evi- 
dent enough to me how he wanted to dis- 
pose of his property, but I was thrown 
on a deep, unknown sea without chart 
or compass as to the manner of doing it. 
I had no more idea of the terms, techni- 
cal or otherwise, to be used in an instru- 
ment of the kind he wanted than a Mar- 
moset monkey. Of all these things my 
forms were as bare as a Sahara. I con- 
cealed my perplexity, however, and for- 
tified myself behind an air of sage com- 
prehension. I knew Old Tom _ well 
enough to know that there was no such 
thing as diverting him from his purpose. 
I had to prepare that will according to 
his directions or retire from the field in 
dumb discomfiture. In this dilemma I 
determined not to be baffled by a small 
thing like a lack of knowledge—for it had 
just come upon me with something of a 
shock that there were depths in the tes- 
tamentary line which I had not sounded. 
I swept away all doubts of my ability to 
cope with the business in hand and braced 
myself for the struggle with a determina- 
tion that would have been commendable 
had my knowledge been more exhaus- 
tive. 

“Mr. Lathers,” I said, “I can fix up 
your property so it will be distributed 
the way you want it done after you have 
pessed—er—have passed—er—passed in 
your checks. All you need is an instru- 
ment stating just what and how much 
property you want to go to each of your 
children and the manner in which you 
want him or her, as the case may be, to 
hold it. Of course, the instrument will 
have to be drawn in formal and technical 
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language, so that the Court will get your 
idea after you have—er—have—er—” 


“Blinked out, been planted,” broke in 
Old Tom. “You don’t need to be so tar- 
nal mealy-mouthed ’bout it, Bub, fur I 
known what yoo mean. We're talkin’ 
business now, business o’ life, an’ bein’ 
planted’s part o’ it, I reckon.” 

“All right, very good,” said I. “I like 
to see a man take a matter of this kind 
philosophically. It does a man infinite 
credit when he faces a proposition of this 
kind with the calm indifference of a stoic 
or a wooden-Indian cigar sign, which is 
about the same thing. It shows that-he’s 
prepared for eventualities.” 

This speech was not the most elegant 
or appropriate, perhaps, but Old Tom 
liked it. He said: 

“Son, you have the knack o’ puttin’ 
things purty glibly. But after all, there’s 
no sense in sugar-coatin’ a dung heap, 
cause it don’t deceive nobody, ’sides be- 
in’ a clar waste o’ the sugar.” After 
making this no less truthful than philo- 
sophical observation, he continued, 
“Now, let’s git down to business.” 

Thus admonished I drew Old Tom 
Lathers’ will. Although I had informed 
him that it would have to be drawn in 
formal and technical language, I think I 
may safely say that, considering the di- 
verse ways in which his holdings would 
have to be handled after his decease, it 
was one of the most informal and untech- 
nical wills ever drawn. To go into de- 
tails would make this narrative too long. 
Suffice it to say, I used one of my blank 
forms. Hence the will began and ended 
with a fine redundancy of words, which, 
however, impressed the testator as of 
very erudite significance. Intermediate 
of this beginning and ending I sailed out 
on a vast ocean of blank paper. And 
here is the way I did it: I filled in this 
space with a statement, the purport of 
which was that.Ike and John Lathers 
were each to have certain described 320- 





acre tracts of land, together with certain 
described personalty as theirs absolutely. 
Bill and Joe were each given a like quan- 
tity of land, duly described, with per- 
sonalty supposedly sufficient to bring 
their respective shares up to a parity with 
those given the other two sons, these to 
be theirs only upon their attaining the 
age of thirty-five years, respectively. 
There was no mention of how or by 
whom the property was to be managed 
prior to their arrival at the age of thirty- 
five, or who was to receive and distribute 
the income arising from the property in 
the meantime. Jane and Sue each re- 
ceived by this instrument the income from 
320 acres of designated land and from 
certain defined personalty “as long as she 
should live and at her death her children 
to take the same.” How or by whom 
this property was to be controlled or the 
income from it handled was left to the 
tender mercies of legal construction. In 
a word, it was the finest, easiest and most 
untechnical proposition ever penned. 
And the beauty of it all was that I was 
wholly innocent of the fact. On the con- 
trary, I felt considerably puffed up to 
think that I had been capable of so sub- 
lime an effort. Old Tom was well 
pleased, too. Said he: 

“What I like ’bout that air is it goes 
straight to the pint, don’t go flounderin’ 
round like a steer stuck in a mud hole.” 

After Old Tom had made this flatter- 
ing remark, I said: 

“Now, Mr. Lathers, whom do you want 
for your executor?” 

“What’s that?” he queried, evidently 
under the impression that an executor 
was some sort of mechanical contrap- 
tion. 

“An executor,” I proudly enlightened 
him, “is the person appointed by you to 
carry out the provisions of your will.” 
Seeing that-his countenance still showed 
blank, I added: “The executor collects 
the assets of the estate, pays the claims 
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against it, if any, and, in a word, set- 
tles up the estate under the terms of the 
will and the direction of the court.” 

“T s’pose yoo have to have an ekseku- 
tor?” he questioned. 

“Oh, yes,” I replied, “you have to 
have one. You see it’s printed right here 
in the blank, ‘I hereby constitute and ap- 
II is ccecsgsmnninisntnonninin executor of this my 
last will and testament.’ ” 

‘He handles all the property, does he?” 

“In a way, yes. He disposes of it in 
accordance with the terms of the will.” 

“An’ he has it all in his own hands, so 
to speak, till it’s disposed of?” 

“Yes.” 

“What’s to hinder his gittin’ away with 
it?” 

“Oh, he gives a bond signed by satis- 
factory surety properly to account for it 
all.” 

“Oh, that’s better,” said Tom, evident- 
ly relieved. “Can I ’pint who I want 
to?” 

“Sure.” 

“Well, s’pose I ‘pint you? How'd that 
do? If yao have to give a bond signed 
by a good man to see that yoo go straight, 
I don’t see but what yoo’d do as well’s 
anybody else.” 

This was not flattery, precisely, but I 
said: 

“Just as you please, Mr. Lathers. It’s 
your fun—your will, I mean.” 

“All right, then, write your own name 
in as ekseku-tor.” 

I did so. Two townsmen were then 
called in to witness the instrument. Old 
Tom signed it as his will in their pres- 
ence and they signed as witnesses in his. 
I then informed him that his will was 
completed. 

By his orders the will was sealed and 
locked up against the time when it should 
be needed. 

It was a few years later—three years, 
four months and eighteen days, to be ex- 





act—when Old Tom Lathers departed 
this life at his residence in Case County. 
Shortly after his death [ went with the 
will to the county seat and suggested its 
probate to the Probate Judge. The judge 
looked over the will. 


“Mr. Weirtout, this instrument dis- 
poses of a good deal of property. You 
are not a lawyer, are you?” 


Then he said: 


“No, not in the sense of being a mem- 
ber of the bar,” I modestly admitted. 


“I thought not,” he replied, and then 
continued: “This estate is a large one. 
While this will on its face appears to be 
regular, a good many questions may 
arise under it. I don’t say they will, but 
they might. You can never tell. Any- 
how, you'll have to have your lawyer in- 
itiate the proceedings. So you’d better 
consult him at the start. You may take 
the will with you and show it to him. 
He'll assist you in the necessary steps 
looking to its probate.” 


With these words he passed the will 
back to me, and a far-off look came into 
his eyes which suggested that he was 
contemplating prospective happenings on 
some distant planet rather than immedi- 
ate affairs on this one. I left him and 
passed out onto the streets of the town. 
I knew a lawyer of the name of Axe- 
mark and now went to his office. Axe- 
mark had spent the early part of his 
life in one of the lumber regions, where 
he had been a sawyer. It was a warm 
day, and when I entered his office he was 
sitting at his desk with his coat off, and 
smoking a pipe meditatively. He spoke 
to me, shook my hand without changing 
his position, motioned me to a chair and 
inquired my business. I produced the 
will and handed it to him, telling him 
that I wished to have it probated. 


Axemark opened the will absently and 
commenced to read it over, an occasional 
look of puzzlement overspreading his 
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face as he did so. When he had read it 
through, he turned to the top of the first 
page and, beginning there, read it through 
again, making running comments in the 
logging vernacular as he read. When he 
had finished this second reading he turned 
to me and said: 


“Of course, Weirtout, the first thing 
to do is to get this piece of timber onto 
the shoot and skid it down to water, 
on which it can then be rafted to the 
legal mill. It’s a pretty rough piece of 
timber and not over straight, but I guess 
by a free use of canthooks we can get it 
into position to work up into merchant- 
able lumber, though there may be a good 
many slabs and culls left over. It will 
take seven to nine months if we are not 
interrupted by the saw breaking or its 
teeth being ripped out by a spike.” 

This statement of the case was not ab- 
solutely clear to me, but as it seemed to 
have the earmarks of honesty I asked 
no questions and told him to go ahead. 
At that Axemark drew a petition for the 
probate of the will and had me verify 
it. We then went to the Probate Judge’s 
office and filed the petition. Axemark 
said he would let me know when any- 
thing was needed of me, and we parted. 

I returned home feeling complacent. I 
supposed that everything was going to 
go along as smoothly as could be. A 
notice of hearing on probate soon ap- 
peared in one of the local papers, and | 
judged thereby that the matter was 
started down the “shoot.” It was not 
long, however, before rumors came to my 
ears that trouble was brewing. Bill and 
Joe Lathers and the two sisters had 
started a contest on grounds of undue 
influence, incompetency of the testator 
and a number of others. Each of the 
legatees had retained counsel and there 
was to be an imposing array of legal tai- 
ent on either side. 








On the day set for the hearing on pro- 
bate numerous witnesses were called on 
behalf of the proponents and the contest- 
I testified as to the 
manner of the execution of the will, as 


ants, respectively. 


did, of course, the two witnesses to it. 
Old Tom Lathers’ career for the past 
twenty-five years was threshed over thor- 
oughly and a multiplicity of searching in- 
quiry and bewildering legal refinement 
indulged in. When all the evidence was 
in and the arguments of counsel pro and 
con had been heard I felt pretty certain 
that Old Tom Lathers had left no will 
by reason of a lack of testamentary ca- 
pacity. I was, therefore, surprised when 
the will was upheld. 


In my innocence I supposed that this 
would be the end of it. I was mistaken. 
There was an appeal by the contestants, 
and the whole thing was threshed over 
again with a variety of detail and an in- 
geniousness of logic that did infinite 
credit to the able counsel engaged on 
either side. There were pleas to the 
jurisdiction, pleas in abatement, pleas in 
bar and other pleas too numerous to men- 
tion. There was evidence to the effect 
that Old Tom Lathers was one of the 
keenest business men to be found any- 
where at any time, on the one hand, and 
that he was devoid of business judgment 
or capacity or of ordinary understanding, 
on the other. To my surprise the will 
was again upheld. But after that it had 
to run the gauntlet of the Supreme Court 
some three times on different proposi- 
tions, on all of which the will came out 
victorious. After all this the will had to 
be construed for the protection of the 
executor, etc. It was held finally that 
the will raised trusts in the cases of Bill, 
Joe and the two sisters, and the Court 
appointed a trustee, whose duties he de- 
fined and to whom I-was ordered to turn 
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over any property in my hands the in- 
come from which belonged to the cestui 
I didn’t know what a cestui 
que trust was, but made up my mind 
that I wanted nothing to do with a night- 
mare like that, and inasmuch as I knew 


que trust. 


who the trustee was and my duties were 
with him, | turned the designated prop- 
erty over to him in due course, leaving 
him to find out the nature of this new 
yellow peril, if that was the meaning of 
it. 

Naturally all this took a long time and 
[ .was in a good deal of agony while it 
I talked to Axemark 
He soothed my 


was going on. 
about it now and then. 
perturbed spirit by telling me not to wor- 
ry. He said that the timber would be 
worked up into a finished product in due 
course of time. In a general way Axe- 
mark seemed to admire the whole busi- 
He said that a case like that was 
a legal education in itself. I found out 
that the other attorneys regarded it in 
about the same way. 


ness. 


I was tied up in 
the case for so long that I became pretty 
intimate with They frequently 
spoke of it in my presence as an interest- 


them. 


ing case, and speculated on how this, 
that or the other proposition connected 
They remind- 
ed me of physicians’ conversation about 


with it would be decided. 


a patient who has been well nigh dis- 
They speak 
of it in conversation with one another 


articulated and still lives. 
as “a very interesting case,” as though 
it was one of the finest things in life, 
which it no doubt is from their point of 
view, though not from that of the pa- 
tient, perhaps. Similarly the attorneys 
seemed to regard this case in a quite 
friendly light, as furnishing them an in- 
tricate problem to disentangle which 
brought into play their legal ingenuity. 

After it was over and I had been dis- 
charged as executor I had a talk with 





Axemark that was illuminating. | was in 
his office at the time and said: 


“Axemark, I don’t see there 
should have been so much ado over that 
will of Old Tom Lathers only to bring 
it out the way ‘he intended in the first 
place.” 


why 


“An answer to your question,” replied 
Axemark with good natured nonchalance, 
as he leaned back in his chair and whiffed 
a cloud of tobacco smoke from his mouth, 
“involves a consideration of family psy- 
chology and some other things. Those 
four contestants wanted to do with Old 
Tom’s property just what he didn’t want 
them to do with it, and they would have 
done it, too, if there had not been a stiff 
fight put up against them and a showing 
made as to just what he meant by that 
somewhat curious specimen of tamarack 
he left to be worked up.” Here Axe- 
mark paused for a time as if in deep 
cogitation, then continued, with seeming 
irrelevancy, ‘And that reminds me of the 
old saw— 


““A little learning is a dangerous 
thing.’ ”’ 


Now I have been in the active practice 
of the law for about twenty-five years 
and during that time I have necessarily 
had to study text-books and search re- 
ports constantly. Yet what I don’t know 
about law would fill volumes enough to 
put a girdle round the globe, and I sus- 
pect that I would have undertaken the 
preparation of Old Tom Lathers’ will 
with a good deal more hesitancy than 
‘Every man to 
If one 


some of less experience. 
his trade’ is a sound maxim. 
sticks to one’s trade, generally speaking, 
both he and the public will be the better 
for it.” 


“That being true,” I ventured, “I can’t 
see why some of those lawyers didn’t 
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land on me for getting off the reserva- 
tion.” 

“That,” dryly, 
“might have been due to a feeling of 


rejoined Axemark, 
charity on their part. If edged tools are 
left lying round loose it must be ex- 
pected that someone unaccustomed to 
their use will now and then get hold of 
and so employ them as to redound to the 
benefit and emolument of the surgical 
fraternity. Do the surgeons complain? 
Not a bit of it. 
the injured. By the same token, lawyers 
can’t consistently complain that laymen 
occasionally try their hands at legal busi- 
ness. Their duty is to iron out the crin- 
kles left by the unskilled. Now, if a 
lawyer had drawn Old Tom Lathers’ will, 
how much do you suppose counsel would 
have got out of it?” 


Their business is to heal 


This was a regular poser and I did not 
attempt to answer it. I left Axemark 
in a reflective mood. The result of my 
reflections may be summed up in the fact 
that when the next man asked me to draw 
his will I found myself too deeply en- 
grossed in other business to do so and 
advised him to see his lawyer. And the 
like conduct has distinguished my course 
ever since. In this I may have been 
Old Tom Lathers’ 
will was again up in court for construc- 
Joe Lathers had 
died in the previous January, aged thirty- 
four. This was one of the many con- 
tingencies not provided for by the will. 
Waiving formalities, the question now 


wiser than I knew. 


tion some years later. 


was, what was the trustee to do with 
Joe’s interest between the present and 
the time when he would have been thir- 
ty-five years of age the following Janu- 
ary, and what was he to do with it then? 


Etwoop §. Jones. 


Rising City, Neb. 





NEGLIGENCE—ATTRACTIVE 
NUISANCE. 


FT. WAYNE & NORTHERN INDIANA TRAC.- 
TION CO. v. STARK. 





Appellate Court of Indiana, Division No. 1. 
May 24, 1920. 





127 N. E. 460. 





If an improperly insulated wire constructed 
through the branches of a small tree on pri- 
vate property was obviously dangerous to per- 
sons coming in contact therewith, and if the 


electric company should reasonably have an- 


ticipated that children in their play would climb 
into the tree, then the electric company is lia- 
ble for injuries to a child climbing into the 
tree, though the child was a trespasser and the 
wire was not an attractive nuisance. 





REMY, J. On June 5, 1916, appellant, by 
virtue of a franchise granted to it by the 
City of Ft. Wayne, was engaged in the busi- 
ness of furnishing, for profit, electricity for 
lighting and power purposes to the inhabi- 
tants of said city, and that for the purpose of 
transmitting electric current to its patrons 
appellant had erected and was maintaining a 
system of electric wires along and upon the 
public streets of said city, including a street 
named and known as Portage avenue. The 
wire which it had placed along and over Port- 
age avenue at the time was so constructed as 
to pass through the branches of a small elm 
tree located on private grounds, but very near 
the street, at No. 21 of said avenue; and 
at the point where it passed through the 
branches of said tree, the insulation of said 
wire was, and for at least two years prior 
to June 5, 1916, had been, defective, so that 
when it came in contact with said tree or the 
branches thereof flashes of light were notice- 
able. The tree was located in a neighbor- 
hood where, as appellant at all times knew, 
that numerous children were in the habit of 
congregating and playing. On said June 5, 
1916, while appellee, a child nine years of 
age, and other small children were playing 
in the neighborhood of said tree, as was 
their custom, appellee, because of his tender 
years, not understanding the character of 
said defectively insulated wire, climbed into 
said tree, came in contact with said wire, 
and was thereby severely injured. This ac- 
tion is for damages for personal injuries 
thus sustained. The above facts, which were 
established by the evidence, form the basis of 
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the complaint. A trial by jury resulted in 
a verdict and judgment for appellee. 


The one question involved in this appeal is 
whether or not the facts, as above stated, 
show actionable negligence on the part of ap- 
pellant. 


Electricity is a dangerous force, and it is 
well established that companies engaged in 
its generation and distribution, while not li- 
able as insurers, to those who may come in 
contact therewith, are held to a degree of 
care commensurate with the danger involved. 
Hebert v. Lake Charles Ice, ete., Co., 111 La. 
522, 35 South. 731, 64 L. R. A. 101, 100 Am. 
St. Rep. 505, and notes; Denver Consolidated 
Electric Co. v. Simpson, 21 Colo. 371, 41 Pac. 
499, 31 L. R. A. 566. 


It is the contention of appellant that ap- 
pellee was a trespasser; that the wire in 
controversy was not a nuisance calculated to 
attract small children, and that, therefore, 
there can be no recovery. In other words, 
it is appellant’s contention that, if it is lia- 
ble to appellee for the injuries complained of, 
it must be upon the theory laid down in 
what is termed the “turntable cases.” It is 
wot the law, as assumed by appellant, that 
one who maintains premises on which a dan- 
gerous thing is suffered to exist is not lia- 
ble for injuries thereby resulting to children, 
unless such instrumentality is what is termed 
an “attractive nuisance.” In 1 Thomp. Neg. 
944, the author, in discussing the liability to 
children of one who suffers a dangerous agency 
to exist on his premises, correctly states the 
law as follows: 


“Although the dangerous thing may not be 
what is termed an attractive nyisance—that is 
to say, may not have an especial attraction for 
children by reason of their childish instincts 
—yet where it is so left exposed that they are 
likely to come in contact with it, and where 
their coming in contact with it is obviously 
dangerous to them, the person so exposing the 
dangerous thing should reasonably anticipate 
the injury that is likely to happen to them 
from its being so exposed, and is bound to 
take reasonable pains to guard it so as to pre- 
vent injury to them.” 


See, also, Penso v. McCormick, 125 Ind. 116, 
25 N. E. 156, 9 L. R. A. 313, 21 Am. St. 
42 Am. Rep. 508, and cases cited on page 
Rep. 211; Binford v. Johnston, 82 Ind. 426, 
430. 


It follows that if in the case at bar the 
improperly insulated wire, constructed, as it 
was, through the branches of the small tree, 
was obviously dangerous to persons coming 





in contact therewith, and if it can be said 
that appellant should reasonably have antici- 
pated that children in their play would 
climb into the tree, and thus be exposed to 
the danger, then appellant would be liable 
to appellee for the injuries sustained, even 
though appellee was at the time a trespasser. 
It is not therefore necessary to decide whether 


| appellee was Or was not a trespasser at the 


time he was injured. 


The question presented by this appeal, 
though one of first impression in this state, 
has frequently been determined by the courts 
of appeal in other jurisdictions. The con- 
clusion reached by such courts, which con- 
clusion we approve, is well stated in a valu- 
able text on the law of electricity (Curtis’ 
Law of Electricity, § 512) in the following 
language: 


“An electric company, maintaining a dan- 
gerous wire through or near a tree, is bound 
to anticipate that persons may lawfully climb 
the tree, and it is required to exercise due care 
to prevent injury to such person from its 
wire. * * * The courts recognize that chil- 
dren are apt to climb trees, and impose upon 
electric companies the burden of using due 
care to keep their high tension wires insulated 
in places where children when climbing a tree 
will come in contact with them.” 


We hold that under the facts set forth in 
appellee’s complaint, and as shown by the 
evidence in this cause, appellant should have 
anticipated that children would climb into 
the tree, through the branches of which it 
had stretched its wire, and that the main- 
tenance of such wire with defective insula- 
tion was a breach of duty for which it was 
answerable to appellee in damages. Williams 
v. Springfield Gas & Electric Co., 274 Mo. 1, 
202 S. W. 1; Temple v. McComb City Elec- 
tric Co., 89 Miss. 1, 42 South, 874, 11 L. R. 
A. (N. S.) 449, 119 Am. St. Rep. 689, 10 Ann. 
Cas. 924. See, also, Thompson y. Tilton Elec- 
tric, etc., Co., 77 N. H. 92, 88 Atl. 216. 

Judgment affirmed. 


Note—Trespass by Child as Defense in Action 
for Injury from Attractive Nuisance—In Curtis 
on the Law of Electricity, § 512, it is stated that: 
“As was said by the Supreme Court of Missis- 
sippi, ‘the immemorial habit of small boys to 
climb little oak trees filled with abundant branches 
reaching almost to the ground is a habit which 
corporations stretching their wires over such 
trees must take notice of? (Temple v. McCorub 
City E. L. & P. Co., 89 Miss. 1, 42 So. 874, 11 
L. R. A. (N. S.) 449, 10 Ann. Cas. 924). As to 
a tree growing on land ov:-ed by the electric 
company, it may be that the child would be con- 
sidered a trespasser, and the company would be 
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relieved from liability for its defectively insulated 
wire.” 

It seems to me that this is not true, because 
this statement is opposed to all theory, for exam- 
ple, in the Turntable Cases, where fairly there 
could be no question about an injured person 
being a trespasser. And it has been held that 
if one maintains on his premises an attractive 
nuisance he will be responsible for injury to a 
child of immature mind for injury therefrom. 
Cousol E. L. & P. Co. v. Healy, ‘65 Kan. 798, 
70 Pac. 884, 13 Am. Neg. Rep. 71. 


In Lewis vy. Cleveland C. C. & St. L. R. Co., 
42 Ind. App. 337, 83 N. E. 23, it was declared 
broadly that a child of tender years is not a 
trespasser when he is injured by resorting to an 
attractive nuisance. It is said: “What an ex- 
press invitation would be to an adult, the temp- 
tation of an attractive nuisance is to a child of 
tender years.” 


In Houston & C. R. Co. vy. Simpson, 60 Tex. 
103, the Court held it was not error to refuse 
an instruction in a turntable case, that plaintiff 
could not recover while injured in trespassing, 
saying: “It is the duty of every person to use 
due care to prevent injury to such persons, even 
from dangerous machinery upon the premises of 
the owner, if its-character be such as to attract 
children to it for amusement.” 

In Lynchburg Teleph. Co. vy. Booker, 103 Va. 
594, 50 S. C. 148, where injury to a child grasp- 
ing a live wire on private premises, the Court 
said that “In legal contemplation, it might be that 
any unauthorized entry upon the premises of an- 
other * * * by putting one’s hand through or over 
a boundary fence, was a trespass. But it would 
certainly seem that the trespass had reached its 
vanishing point, when it was committed by a 
child eight years of age. The owner of the prem- 
ises would find it difficult to maintain such a 
defense if he had knowingly permitted so grie- 
vous a danger to exist within reach of a public 
street, and thereby caused an injury to one in- 
capable of contributory negligence.” 

The theory of liability despite the commission 
of trespass all refers back to the maxim sic utere 
tuo ut alienum non laedas. In annotation in 4 
L. R. A. (N. S.) 80, to the case of Walker v. 
Potomac & C. R. Co., 105 Va. 226, 53 S. E. 
113, 115 Am. St. Rep. 871, a turntable case, this 
maxim was held in many cases to apply when 
the effect of dangerous nuisances on one’s own 
land has a probable or to be anticipated effect 
over and beyond its boundaries. So far as chil- 
dren are attracted from the outside there seems 
to be considered to exist a sort of constructive 
invitation. The annotator speaks of the hopeless 
conflict in authority on this subject, and he sug- 
gests that “The question must necessarily re- 
solve itself into one of expediency—whether the 
good to the community to be derived from the 
protection of its youthful members from the re- 
sults of their own irresponsibility, by requiring 
landowners to safeguard dangerous attractions 
placed by them on their own premises, is sufficient 
to overbalance the inconvenience and expense 
which must result to the landowner from the 
partial restriction of his dominion over his own 
property.” This seems to me a very practical 
observation. Any place is in its nature a public 
place, or may be, in some situations. 





HUMOR OF THE LAW. 





“Pa, what’s a dud?” 

“* Dud,’ my son, was a term used during 
the recent war to signify a shell that failed 
to explode.” 

“Yes, pa.” 

“And I dare say it will be applied quite 
often this year to statesmen whose presiden- 
tial hopes fail to materialize.”—Erchange. 





Lady—Ah, Sing, how come this ragged waist 
and flannel shirt in my wash?” 

Oriental Laundryman—Oh, him all li’, lady; 
me plut you nice clothes in O'Malley, blick- 
layah, wash—me help makeum worl’ safe foah 
democlacy.—Judge. 





The Man of Law: But, my dear madam, 
there is no insurance money for you to draw 
Your late husband never insured his life; he 
only had a policy against fire. 

The Wonderful Widow: Precisely. That is 
the very reason I had him cremated!—London 
Passing Show. 





Motorist (arrested for speeding): A fine 
morning, isn’t it, Judge. 
Judge: It is. Ten dollars, to be exact.— 


From the Home Sector. 





The latest definition of an optimist is given 
by a member of President Wilson’s cabinet as 
a man who carries a corkscrew around with 
him. The cabinet officer, however, does not 
claim originality for the definition. 





A Congressman tells this story about a poli- 
tician running for a minor office, who was 
accused of using the old-time method of some 
politicians in the days before the country be- 
came a Sahara: 

“Johnson was before the judge charged with 
having bribed or attempted to bribe a colored 
voter to cast his ballot for him. 

“You gave this man a drink of liquor, didn’t 
you?” the accused was asked. 

“I certainly did, your honor. He is an old 
friend of mine, has worked for me and for 
my father, and he needed a drink, as he had 
a bad cold. 

“He voted for you, didn’t he?” 

“Why, yes, I understand he did. I don’t 
know positively that he did. But, look here, 
judge, you don’t think I tried to buy that negro 
with a drink, do you? Why, I could have got 
him with a smell.” 
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1. Adverse Possession—Calls of Deed.—The 
use by adjoining landowners of the land on 
their respective sides of the fence up to the 
fence for more than 20 years established title in 
and to the farms on each side of the fence, 
whether such possession or occupancy by either 
party went beyond the calls of their respective 
deeds or not.—Wilson v. Stork, Wis., 177 N. W. 
879. 


2.——Color of Title—aA person who possesses 
a part of a tract of land under a title for the 
whole tract is presumed to possess the entire 
tract as defined in his title deed for the pur- 
pose of acquiring title by prescription of 10 
years, notwithstanding Civ. Code, art. 3503, pro- 
viding that possession extends only to that 
which is actually possessed; such statute hav- 
ing no application to the prescription of 10 
years.—Leader Realty Co. v. Taylor, La., 84 So. 
648. 


3. Assault and Battery—Previous Threats.— 
That man assaulted was a dangerous man, who 
had made previous threats, and who had repu- 
tation of carrying out threats, may be used in 
a proper case in mitigation of punitory dam- 
ages, but not as justifying an unlawful assault. 
—Pfluger et al. v. Schoen, Tex., 221 S. W. 1090. 


4. Assignments—Collateral Security—A debt 
due for commission under an agency contract 
when assigned to secure the payment of a note 
is an assignment as collateral security, and not 
a general, unconditional assignment of the debt. 
—Inter-Southern Life Ins. Co. et al. v. Hum- 
phrey, Miss., 84 So. 625. 


5. Bailment—Burden of Proof.—By showing 
that a bailee had control of and refused, or 








unreasonably neglected, to return the property 
when its return was demanded by the bailor, a 
prima facie case of conversion is made out.— 
Wellberg v. Duluth Auto Supply Co., Minn., 177 
N. W. 924. 


6. teasonable Care.—The “reasonable care” 
required of a gratuitous bailee is the exercise 
of the same diligence he might reasonably be 
expected to exercise in his own affairs.—Mad- 
dock v. Riggs, Kan, 190 Pac. 13. 

7. Bankruptey—Equitable Rights.—Where, to 
enable the bankrupt to manufacture staves, a 
cooperage company made advances, and by rea- 
son of such advances the bankrupt was able 
to acquire materials, and at time of bankruptcy 
had a number of staves manufactured, the eaui- 
table rights of the cooperage company to such 
staves are superior to those of the trustee or 
unsecured creditors.—Greif Bros. Cooperage Co. 
v. Mullinix et al,, U. S. C. C. A., 264 Fed. 391. 


§.———Deceit.— Discharge, by buyer’s bankrupt- 
cy, of his contract indebtedness for goods whose 
sale was procured by his fraud, does not dis- 
charge his liability for the deceit. and, although 
the seller could waive the tort and file a claim 
in bankruptcy based on the contract, yet he 
could also bring a subsequent action in deceit. 
—Sanger Bros. vy. Barrett, Tex., 221 S. W. 1087. 


9,—-—-Preference.—-A trustee in bankruptcy su- 
ing to set aside as a preference a conveyance 
by the bankrupt in consideration of a pre-exist- 
ing debt must show by a fair preponderance 
of the evidence that defendant knew the bank- 
rupt was insolvent at the time of transfer and 
was indebted to other persons and did not have 
sufficient other property to satisfy all of them, 
or show fact sufficient to put a reasonable pru- 
dent man upon inquiry.—Worden v. Morigeau, 
Mont., 190 Pac. 123. 

10. Bills and Notes—Demand.—The fact that 
a demand for payment of a note was couched 
in courteous language did not deprive it of its 
legal effect to charge indorsers, or of the effect 
given it by both parties.—Porter v. East Jordan 
Realty Co. et al., Wis., 177 N. W. 987. 

11. Brokers—Fiduciary Relationship.—Where 
a customer deposits money with brokers to be 
used in the purchase of securities On margin, a 
fiduciary relationship arises between the par- 
ties, entitling the customer to require the bro- 
kers to account in equity for money received.— 
Lipkien et al. v. Krinski et al., N. Y., 182 N. Y. 
Sup. Ct. 454. 

12. Carriers of Live Stecek—Commission Mer- 
chant.—A live stock commission merchant, who 
had an arrangement with a railroad company 
by which stock consigned to him was delivered 
and the freight charged to his account, which 
he settled later, cannot avoid liability for a 
proper charge in connection with a shipment, On 
the ground that he was known to be merely an 
agent, and that he had settled with the ship- 
per before he knew of such charge.—Rice Vv. 
Louisville & N. R. Co., U. S. C. C. A., 264 Fed., 
427. 

13. Carriers of Passengers—Duty to Children. 
—Primary duty of care for children is upon 
parents or nurse, so that motorman and con- 
ductor were not under absolute obligation to 
close and latch doors of car to prevent children 
from running onto platform.—Longacre v. Yon- 
kers R. Co., N. Y., 182 N. Y. Sup. 373. 

14.——-Intent to Board.—A person intending to 
become a passenger on a railroad train does 
not need to stop, look and listen before starting 
to cross the tracks to reach a platform prepar- 
atory to boarding, where a path has been pro- 
vided for the purpose of such crossing.—Lynn v. 
Pittsburg & L. E. R. Co., Pa., 110 Atl. 271. 

15. Chattel Mortgages—Constructive Notice. 
—Recording in real estate mortgage record book 
of a mortgage covering both real estate and 
chattel property is constructive notice of the 
incumbrance of the chattels, under Burns’ Ann. 
St. 1914, §$§ 7472, 7473, 9492, 9495, 9497.—Wood- 
bury Glass Co. v. Beeson et al., Ind., 127 N. E. 
573. 

16.——-Validity Between Parties.—Regardless 
of the sufficiency of the filing of a chattel mort- 
rage, it is as between the parties valid until the 
debt secured has been paid.—-Chester State Bank 
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sarees Northern Ry. Co. et al., Mont., 190 Pac. 


17. Compromise and Settlement—Old Con- 
tract.—After a new contract is made by virtue 
of a compromise agreement, questions relating 
to custom affecting terms of original contract 
are immaterial.—Kerr Grain & Hay Co. v. Mar- 
ion Cash Feed Co., N. C., 103 S. E. 375. 

18. Contracts—Construction.—Contract should 
should not be construed as demanding the im- 
possible if a meaning so repugnant to the pre- 
Sumed purpose and intent of the parties can be 
reasonably avoided—Edward de V. Tompkins, 
Inc., vy. City of Bridgeport, Conn., 110 Atl. 183. 

19. Public Policy.—A contract for services 
to be rendered by an attorney before a Legisla- 
ture, or the Congress of the United States, in 
securing the passage of a law providing for the 
payment of a just claim, is not unlawful and 
not against public policy, if it does not contem- 
plate the use of improper means and if the serv- 
ices to be rendered are such as appeal to the 
reason of those whom it is sought to persuade.— 
Herrick v. Barzee, Ore., 190 Pac. 141. 

_ 20. Conversion—Equity.—“Equitable conver- 
Sion” is a fiction wherein money directed to be 
employed in the purchase of land is treated as 
land, and land directed to be sold is treated as 
money, created to sustain and carry out the in- 
tention of the testator or parties; it being some- 
times necessary for certain purposes of devo- 
lution and transfer to regard the property in its 
changed condition se though the change has not 

utely aken~ place.—Davidson v. 

Pa, 110 Atl. 301. | a 

21. Corporations—Intervention by Stockhold- 
er.—Before a stockholder can intervene to en- 
force corporate rights, every effort must be 
— 60, spans the directors to act.—Passmore 
© * 2 entown & Reading Tracti . al,, 
Pa., 110 Atl. 240. ¥ Sige iandes 

22. -Notice of Equity.—A buyer of corporate 
stock with notice of equities therein vested in 
a third person under the contract whereby the 
stock was transferred to the seller can assert 
no title to the stock as against the third per- 
- cee, v. Wagoner et al., Wis., 177 N. W. 

23. Counties—Implied Power.—The implied 
powers of a county are those only which are 
necessary to enable it to exercise either its in- 
herent or express powers. The grant to coun- 
ties of power to issue and sell their bonds car- 
ries with it implied power to do whatever is 
essential to the efficient exercise of the power 
expressly granted.—In re Board of County Com- 
missioners of Cook County. In-re Myers. First 
Nat. Bank of St. Paul v. Cook County, Minn., 
177 N. W. 1013. y 

24. Courts—,J urisdiction—Where a court, 
having jurisdiction of the subject-matter and 
of the parties, with authority, transfers a cause 
of action to another court. any subsequent or- 
der or action of the first court, tending to de- 
prive the latter of its exclusive jurisdiction of 
the cause of action and all its incidents, is a 
nullity.—Phebus et al. v. Learch et al., U. S. C. 
C. A., 264 Fed. 407. 

25.- Stare Decisis —The doctrine of “stare 
decisis” relates to the binding effect of legal 
principles, while the doctrine of “res adjudi- 
cata” relates to the conclusiveness of prior judi- 
cial findings based upon the same facts as those 
involved in pending controversy between the 
Same parties over the same subject-matter.— 
State Hospital for Criminal Insane v. Consol- 
idated Water Supply Co., Pa. 110 Atl. 281. 

26. Curtesy—Joint Deed—Where husband and 
wife conveyed land in trust for the wife, and 
the wife died intestate as to such land, the hus- 
band was not barred by such conveyance of his 
right of curtesy in the land.—Chance et al. v. 
Weston et al., Ore., 190 Pac. 155. 

27. Covenants—Breach.—Where a party is in 
actual undisputed possession of land, there can 
be no constructive eviction, on the theory of 
the want of title on which to base an action 
for breach of covenant.—Strong et al. v. Nesbitt, 
Pa., 110 Atl. £50. 

28. Criminal Law—Accessory.—An “accessory 
before the fact” is one whose will contributes 
to a felony committed by another as principal 














while himself too far away to aid in the fel- 
onious act; one who was not present actually 
or constructively when a felony was committed, 
but who counseled, procured or commanded an- 
other to commit it.—Krueger et al. v. State, 
Wis., 177 N. W. 917. 


29. Accomplice.—If a witness of a homicide 
was under the restraint of terror of the guilty 
party, neither his presence at the scene of the 
crime, nor his failure to report it, made him an 
accomplice.—Commonwealth v. Loomis, Pa., 110 
Atl. 257. 

30. Arraignment.—In prosecution for fel- 
ony, an arraignment is essential, and it is error 
to proceed without arraignment and plea.— 
Pritchard v. State, Ind., 127 N. E. 546. 

31. Confession.—A confession when offered 
in evidence against defendant is prima facie 
admissible, and the necessity of showing its 
incompetency devolves upon defendant.—Ogle v. 
State, Ind., 127 N. E. 547. 

32. Statutes.—A statutory definition of a 
felony should not by construction or interpre- 
tation be extended to cover acts or omissions 
of persons that are not within the intent of the 
statute, for the law-making power can legally 
designate or define the criminal offenses for 
which penalties may be imposed.—Bradley v. 
State, Fla., 84 So. 677. 

33. Police Power.—In case of violation of 
a statute enacted under the so-called police 
power, the intent is immaterial; the usual rule 
of the common law that in every crime there 
mtust be a union or joint operation of act and 
intent, which is likewise declared by the Mon- 
tana statutes, having no application.—State v. 
Smith, Mont., 190 Pac. 107. 

34. Damages—Liquidated— When performance 
of a construction contract is prevented by the 
owner, liquidated damages cannot be recovered 
for delay, and where the delay is due to the 
fault of both parties the court will not attempt 
to apportion such damages.—Board of Education 
of City of Sault Ste. Marie v. Chaussee et al., 
Mich., 177 N. W. 975. 

35. Deeds—Grantee Not Named.—A deed with- 
out the name of a grantee therein, although 
complete and properly executed in all other re- 
spects, is a nullity until the name of a grantee 
has been lawfully inserted.—Hedding v. Schau- 
ble, Minn., 177 N. W. 1019. 

36. Voluntary Deed.—The law makes 
stronger presumptions in favor of delivery of 
deeds in cases of voluntary settlements than in 
ordinary cases of bargain and sale.—Philips et 
al. v. Decker et al., Ind., 127 N. E. 570. 

37. Divorce — Abandonment. — Abandonment 
and desertion, to constitute ground for divorce 
a mensa, must be the deliberate act of the party 
complained of, done with intent the marriage 
relation should no longer exist.—Young v. 
Young, Md., 110 Atl. 207. 

38. Alimony.—Since alimony is granted as 
the equivalent of the obligation for support of 
a wife arising out of the marriage contract, 
and she obtains the same obligation for support 
by a second marriage, the cbligation to pay ali- 
mony should be terminated on remarriage of the 
wife, and thereafter it cannot be revived by 
death or divorce of the subsequent husband.— 
Nelson v. Nelson, Mo., 221 S.W. 1066. 

39. Ejeetment—Paper Title -—Where plaintiff 
relies on paper title, he must establish his chain 
of title back to the commonwealth, without any 
gap.—Payne v. Edwards, Ky., 221 S. W. 1073. 

10. Election of Remedies—Definition.—An 
“election of remedies” is the choosing between 
two or more different and co-existing modes of 
procedure and relief allowed by law on the same 
state of facts.—Vose v. Penny et al., Okla., 190 
Pac. 97. 

11. ixecutors and Administrators—Eminent 
Domain.—An administrator cannot bind the es- 
tate to pay claims for the services of himself 
or counsel in defending condemnation proceed- 
ings, if the needs of the estate did not require 
the income or proceeds of the real estate for 
that purpose.—In re Brown’s Estate, Mich., 177 
N. W. 969. 























42. Fraud.—Administrator of insolvent de- 
cedent may maintain bill to set aside conveyance 
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by latter in fraud of creditors.—Swarty v. Bach- 
man et al., Pa., 110 Atl. 260. 


43. Evidence—Contradiction.—In an action by 
a wife to cancel a deed executed by her and her 
husband, who has made a party defendant, the 
court and jury were not bound to acknowledge 
the testimony of the husband and wife, although 
uncontradicted.—Dendinger v. Martin et al., 
Tex., 221 S. W. 1095. 


44. Judicial Notice.—Although judicial no- 
tice is taken of facts of common knowledge, of 
the succession of seasons, of seedtime and har- 
vest, and of the general course of agriculture, 
when the issue is whether the plaintiff, under 
the circumstances stated in the preceding para- 
graph and more fully in the opinion, should have 
lessened his loss by replanting, judicial notice 
will not be taken of the custom among prudent 
farmers to replant, and upon such custom judi- 
cially noticed a legal duty to replant rested. 
The custom and the duty of the plaintiff should 
be determined as a fact upon evidence directed 
to the issue.—Casper y. Frederick, Minn., 177 
N. W. 936. 


45. ixtradition—Fugitive from Justice.—A 
person who, after committing crime, leaves the 
state, in whatever way or for whatever reason, 
and is found in another state is a “fugitive from 
justice”; the motive inducing his departure from 
or his intent to return to the demanding state 
being immaterial, as is also the fact that he 
could have been arrested in the demanding state 
or that he left with the knowledge and consent 
of the prosecuting witness.—IEx parte Henke, 
Wis., 177 N. W. 880. 


46. Frauds, Statute of—Parol Agreement.— 
A parol agreement by the attorney for a land- 
owner to pay a broker’s commission is not with- 
in the statute of frauds, Act April 26, 1855 (P. 
L. 308), requiring a special promise to answer 
for the debt or default of another to be in writ- 
ing, where the agreement was original and not 
collateral.—Lieberman et al. v. Colahan, Pa., 
110 Atl. 246, 


47. Part Performance.—Where there has 
been a sale of land without being in writing. 
if the vendor accepts the whole of the purchase 
money, or any part thereof, it is not an estoppel 
on him to recover the land, but he must account 
for the purchase money received and better- 
ments; such payment not being part perform- 
ance.—Manney v. Norvell, N. C, 103 S. E. 372. 

48. Fraudulent Conveyances—Acquiescence.— 
Where a creditor was notified that debtor had 
placed certain credits with a bank, to be col- 
lected and distributed pro rata between the 
creditors, and acquiesced therein to the extent 
of accepting dividends, he cannot assume an in- 
consistent position and attempt to forestall oth- 
er creditors by proceeding against the bank in 
garnishment on a judgment in his favor sub- 
sequently obtained, even though the transaction 
was designed to hinder and delay creditors; 
such party impliedly becoming a party to and 
being benefited by the transaction.—Allaire v. 
Laurel Canyon Mining Co. et al., Ariz., 190 Pac. 
79. 

49. Presumption of Fraud.—Though volun- 
tary conveyances are void as to existing credit- 
ors, there is no presumption they are fraudulent 
as to subsequent creditors, but fraud in fact 
must be proved.—Koch’s Ex’r. v. Hall et al., 
Ky., 221 S. W. 1077. 

50. Good Will—Sale of.—Covenant of good 
will in the sale of a transfer and storage busi- 
ness was not violated by the seller's devisee and 
heir renting other property to another person 
to carry on the same business and to use the 
telephone number on such premises formerly 
used by the seller, provided that the only inter- 
est the lessor had in the venture was the leas- 
ing of the property.—Houston Transfer & Car- 
riage Co. et al. v. Williams, Texas, 221 S. W 
1081. 

51. Guaranty—RKesort to Security.—Where a 
debt secured by a mortgage or trust deed is 
guaranteed, the creditor may resort either to 
the security or the contract of guaranty.—Kel- 
ley v. Goldsmidt et al., Cal., 190 Pac. 55. 

52. Health—Police Power.—It is within the 
police power of the state through its board of 

















health to exercise the governmental function of 
protecting health by abating and removing 
nuisances.—State v. Laabs, Wis., 177 N. W. 916. 


53. Highways—Surface and Sub-surface.— 
Where one owns a fee in minerals under the 
surface of a highway and mines on the surface 
adjacent thereto, he may work such mines, but 
must do so in such a Way as not to cause the 
road to subside.—Breisch et al., Tp. Sup’rs, v. 
Locust Mountain Coal Co. et al., Pa. 110 Atl. 
242. 

54. Homicide—Degrees.—Even after an un- 
lawful killing is shown to the satisfaction of 
the jury, the law’s presumption makes it mur- 
der in the second degree until the common- 
wealth proves all essential elements of murder 
in the first degree.—Commonwealth v. Berken- 
bush, Pa., 110 Atl. 263. 


Motive.—Motive is no part of the of- 
fense of murder, and the commonwealth is not 
obliged in any case to prove it.—Commonwealth 
v. Feci et al., Mass., 177 N. E. 602. 

56. Indemnity—Insurance.—A contract by one 
doing work on premises to indemnify the owner 
is not an “insurance contract.” and where the 
indemnitor was subjected to increased hazard 
by reason of the indemnitee using the premises 
in an unexpected manner, indemnitor is not lia- 
ble for ensuing injuries.—Pennsylvania R. Co. 
v. Roydhouse et al., Pa., 110 Atl. 277. 

57. Injunetion—Use of Photograph.—Under 
Civil Rights Law, §§ 50, 51, one whose picture 
had been used in designing a poster may enjoin 
the posting for advertising purposes, although 
changes were made by the artist in the pose.— 
Loftus v. Greenwich Lithographing Co., Inc., et 
al., N. ¥., 182 N. ¥. Sup. 428. 

58. Imsuranece—Fraternal Society.—Under the 
by-laws of a fraternal benefit society requiring 
payment of dues and assessments, and provid- 
ing for the suspension of members on convic- 
tion or ipso facto for non-payment of dues and 
assessments, a formal suspension required a 
conviction, which presupposes a record; a mere 
letter from the society to the member that he 
had been suspended bing insufficient.—Labrecque 
v. Catholic Order of Foresters, Maine, 110 Atl. 
94 
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59.——Estoppel.—A fire insurance company 
may be estopped by the authorized acts of its 
agents and by the misrepresentations of its gen- 
eral agents.—Levinton et al. v. Ohio Farmers’ 
Ins. Co. of Leroy, Ohio, Pa., 110 Atl. 295. 

60. Intoxicating Liquors — Seizure. — Under 
National Prohibition Act, tit. 2, § 25, relative 
to searches and seizures, and section 33, plac- 
ing the burden of proof on any possessor of 
liquor in any action concerning the same to 
prove that it was lawfully acquired, possessed, 
sand used, an officer seizing liquors under a 
search warrant must cause appropriate proceed- 
ings to be brought to determine whether the 
liquor has been lawfully possessed, or is liquor 
as to which no property rights exist.—United 
States ex rel. Soeder y. Crossen, Supervising Pro- 
hibition Agent, U. S. D. C., 264 Fed. 459. 

61. Jury—Trial by.—The right of trial by 
jury, preserved by Const. Amend. 7, is a right 
to the jury trial of the English common law, 
especially as the Declaration of Independence 
charged the king of Great Britain with depriv- 
ing the Colonists of such trial.—McKeon v. Cen- 
tral Stamping Co., U. S. C. C. A., 264 Fed. 385. 

62. Landlord and Tenant— Agreement to 
Lease.—An agreement to give a lease to prop- 
erty vests no estate in the proposed lessee, but 
merely gives him a right of action for dam- 
ages for its breach, so that such an agreement 
is not a defense to an action for restitution of 
the premises.—Whalen vy. Galy, Mich., 177 N. W 
954. 








63. Light and Air.—Where the passage of 
light to lessors was not obstructed until a bal- 
cony constructed by the landlord was completed, 
their continuance in possession paying rent for 
several months during the work was not a 
waiver by them of their right to complain.— 
Dunton v. Sweet et al., Mich., 177 N. W. 963. 

64. Limitation of Actions—State.—Statutes of 
limitation do not run against the sovereign, in 
the absence of some express statutory provi- 
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sion, and if the statute is made applicable to a 
class of suits only, it will not be extended to 
other cases by implication. —-United States v. 
Kern River Co. et al., U. S. C. C. A. 264 Fed. 
412. 

65. Marriage—Common Law.—Neither cohab- 
itation and repute nor circumstances, whose sole 
function is to show mutual consent of the par- 
ties, establishes a common law marriage of it- 
self, for to constitute the marriage relation de 
praesenti the parties must contemplate that the 
relation is being created at the present time 
when the contract is being made.—Chaves v. 
Chaves, Fla., 84 So. 672 

66. Master and Servant—Assumption of Risk. 
—Where neither the mechanism of ripsaw nor 
the dangers incident to operating it were ex- 
plained to employe who had never before oper- 
ated such a machine, he did not, by operating 
the machine without a divider for only 2% 
hours prior te his injury, assume the risk inci- 
dent to operation of machine without a divider, 
in absence of a showing that he knew a divider 
was a necessary part of the machine and that 
absence entailed additional hazard.—Chickasaw 
Cooperage Co. v. McGraw, Ark., 221 S. W. 1057. 

67. Employment.—Where a contract of em- 
ployment is entire and indivisible both as to the 
period of service and as to the payment of com- 
pensation, a breach of contract by the employe 
deprives him of any right of action for compen- 
sation for -partial performance.—Schneider  v. 
Hagerstown Brewing Co., Inc., Ind., 110 Atl 
218. 

68. Imputability—The son of an automo- 
bile owner, who was the only member cf the 
family competent to drive, and who was per- 
mitted by his father to drive when requested 
by any other member of the family, was the 
agent of his father’ in conveying his sister to 
town with his father’s knowledge, so that the 
father is liable for injuries to another resulting 
from his negligence.—Jaeger v. Salentine et al., 
Wis., 177 N. W. 886. 

69. Non-delegable Duty.—It is one of the 
non-assignable duties of the master to use due 
care to furnish the servant a reasonably safe 
place to work, and, if he fails to do so, he is 
liable.—Whittington v. Virginia Iron, Coal & 

ke Co., N. C., 103 S. E. 395. 

70. Municipal Corporations—Abutting Owner. 
—The abutting lot owner owns to the center 
of the street or alley, and his ownership in- 
cludes trees growing therein. The public has 
but an easement and the abutting owner may 
use his land for a purpose compatible with the 
use of the public easement.—Pederson v. City 
of Rushford et al., Minn., 177 N. W. 943. 

71. Minimizing Cost——Where city canceled 
contract for construction because contractor was 
financially embarrassed, when contractor's sure- 
ty undertook to take over and complete work, 
it was under duty to use reasonable care and 
good faith to do so at minimum cost, and to 
account to contractor for difference between 
cost and amount received from city, a duty not 
escaped by letting the contract to a construc- 
tion company for an arbitrary sum.—Lion Bond- 
ing & Surety Co. v. O’Kelly, IIL, 221 S. W. 1115. 

72. Officers—Presumption of Knowledge.— 
One executing an official bond is bound to know 
the conditions imposed by the statute, and is 
powerless to change the same by inserting in 
the bond restrictive provisions.—Southern Sure- 
ty Co. et al. v. Kinney, Ind., 127 N. E. 575. 

73. Parties—Indispensability.—The only “in- 
dispensable party” in a federal court is one 
who has such an interest in the controversy or 
its subject-matter that a final decree between 
the other parties cannot be made without seri- 
ously injuring his interest, or leaving the con- 
troversy in such a situation that its final deter- 
mination may be inconsistent with equity and 
good conscience.—Jennings v. United States, U. 
8S. C. C. A., 264 Fed. 399. 


74. Partnership—Fraud.—Fraud vitiates a 
voluntary settlement of partnership affairs as it 
will any other contract.—Woldert v. Pukli, Tex., 
221 S. W. 1112 

75. Party Walls—Custom.-—In the absence of 
a general custom to that effect, a landowner 
tearing down a building need not protect a party 

















wall to prevent rain going through it—Thomp- 
son v. De Long, Pa., 110 Atl. 251. 


76. Principal and Agent—Acceptance of Ben- 
efit—A principal cannot accept the benefits of 
a chattel mortgage taken by the agent in his 
own name, but for the benefit of the principal, 
and at the same time repudiate the agency, so 
as to avoid the burdens.—Hall v. Geissell & 
Richardson, N. C., 103 S. E. 392. 

77. Railroads—Licensee.—Railroad’s duty to- 
ward shipper’s employe who, while assisting in 
loading and unloading of shipper’s freight at 
depot, was required to help in moving flat car 
which the railroad had failed to properly place, 
was that of exercising ordinary care, since such 
employe was rightfully upon premises, and was 
not a volunteer, trespasser, or mere licensee.— 
Rio Grande, E. P. & S. F. Ry. Co. et al. v. Guz- 
man, Tex., 221 S. W. 1102. 

78. Priority of Right.—If both a passenger 
in an automobile and a railroad desired to use 
the highway at a crossing at the same time, 
the railroad with its train had the priority of 
passage, upon giving due notice of its approach. 
—Lake Erie & W. Ry. Co. v. Sams, Ind., 127 
N .E. 566. 

79. Proximate Cause.—Where plaintiff's 
mare was killed by a train while she was caught 
in cattle guard at a road crossing, the negligent 
failure of the railroad employes to sound the 
statutory warnings for the crossing could not 
be proximate cause of the killing.—Hines, Di- 
rector Gen. of Railroads, et al., v. Collins, Tex., 
221 S. W. 1105. 

80. Sales—Food for Consumption.—Where the 
manufacturer of a cake containing a nail o1 
piece of wire, which could not be discovered by 
examination without breaking the cake open, 
dold it to a retail dealer, knowing that he 
would sell it to a consumer, the implied war- 
ranty of fitness of the cake for human consump- 
tion inured to the benefit of the consumer, 
though there was no direct contractural relation 
between her and the manufacturer.—Chysky v. 
Drake Bros. Co., Inc., N. Y., 182 N. Y¥. Sup. 459. 

81. Street Railroads—Wanton Injury.—Con- 
tributory negligence on the part of a motorist 
will not justify intentional or wanton injury or 
negligence on the part of those in charge of 
street car.—Armour & Co. v. Alabama Power 
Co., Ala., 84 So. 628. 


82. Trusts—Resulting Trust—A “resulting 
trust” is based on intention, presumed or im- 
plied from the circumstances of the transac- 
tion; a “constructive trust” is not based on in- 
tention, but arises in invitum to work out jus- 
tice in the most efficient manner.—Millard v. 
Green, Conn., 110 Atl. 177. 

83. Usury—Corrupt Intent.—The corrupt in- 
tent necessary to make a transaction usurious 
under the statute consists in the charging or 
receiving the excessive interest with the knowl- 
edge that it is prohibited by law and the pur- 
pose to violate it.—Ector v. Osborne, N. C., 103 
S. E. 388. 

84. Vendor and Purchaser—Misrepresenta- 
tion.—A misrepresentation, in order to affect the 
validity of a contract of sale of land, must 
relate to some matter in which, from the rela- 
tive position of the parties and their means of 
information, the one must be presumed to con- 
tract on the trust he reposes in the representa- 
tions of the other.—Darnell et al. v. Bibb, Ark., 
221 S. W. 1061. 

85. Waters and Water Courses—Wrongful Di- 
version.—One who diverts water from the ditch 
of another, against the will and without the 
consent of the latter, cannot thereby initiate 
a water right.—Rabido et al. v. Furey, Idaho, 
190 Pac. 73. ‘ 


86. Wills — Repugnancy. — Where testator 
gave his son a fee-simple estate in land, pro- 
vision that such land should not be subject to 
son’s debts will be dismissed as repugnant to 
ce fee.—Breinig v. Smith et al., Pa., 110 Atl. 
aS. 

87.——Survivorship.—It is the general rule 
that a period of survivorship in a will relates 
to the death of the testator in the absence of 
anything to the contrary.—Shea v. Erie R. Co., 
Pa., 110 Atl. 270. 
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